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PER CURIAM

Geoffrey Willard Atwell, proceeding pro se, appeals an order of the United States

District Court for the Middle District of Pennsylvania dismissing his civil rights

complaint.  For the reasons that follow, we will vacate the District Court’s order and

remand for further proceedings.

While in prison, Atwell filed a complaint under 42 U.S.C. § 1983 against 86

defendants alleging that he was being held in custody beyond the expiration of his

sentence, and that he was denied access to the courts and necessary medical care. 

Concluding that the complaint did not contain a short and plain statement of his claims as

required by Federal Rule of Civil Procedure 8, and that his claims do not arise out of the

same transaction or occurrence as required by Rule 20, the Magistrate Judge ordered

Atwell to file an amended complaint, and notified him that if he failed to do so, he would
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recommend that the District Court dismiss his action.  

Atwell filed an amended complaint naming 54 defendants, and raising the same

claims set forth in his initial complaint.  The Magistrate Judge concluded that the

amended complaint violated Rule 20, and recommended its dismissal on this basis.  The

District Court adopted the Magistrate Judge’s report and recommendation and dismissed

the complaint.  The District Court denied Atwell’s subsequent motions for

reconsideration.  Atwell was released from prison on May 22, 2004. 

We have jurisdiction pursuant to 28 U.S.C. § 1291.  Our standard of review is

plenary.  See Tourscher v. McCullough, 184 F.3d 236, 240 (3d Cir. 1999) (reviewing

dismissal of complaint under 28 U.S.C. § 1915(e)(2)(B)).

The District Court correctly recognized that Federal Rule of Civil Procedure 20

allows a plaintiff to join defendants in one action if he asserts a right to relief arising out

of the same transaction or occurrence.  Fed. R. Civ. P. 20.  However, Rule 21 provides

that misjoinder of parties is not grounds for dismissal of an action.  Fed. R. Civ. P. 21;

Sabolsky v. Budzanoski, 457 F.2d 1245, 1249 (3d Cir. 1972).  Although courts may drop

or add parties under Rule 21, they cannot dismiss actions where there has been a

misjoinder of parties.  Letherer v. Alger Group, L.L.C., 328 F.3d 262, 267 (6th Cir.

2003).  Thus, the District Court erred in dismissing Atwell’s complaint on this basis.  

Accordingly, we will vacate the District Court’s order and remand this case for



     Atwell also appeals the denial of his motion for reconsideration of the order1

dismissing his complaint, and the denial of his initial in forma pauperis application. 

Based upon our disposition of Atwell’s appeal of the order dismissing his complaint, it is

unnecessary to address the denial of the related motion for reconsideration.  Regarding his

appeal related to the denial of in forma pauperis status, we conclude that we have

jurisdiction over this appeal but Atwell has not shown that the District Court erred (the

District Court later granted Atwell’s application to proceed in forma pauperis on appeal). 

Finally, to the extent Atwell appeals the denial of appointment of counsel, the District

Court did not abuse its discretion in denying his counsel motion. 
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further proceedings.1
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